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Presentation overview
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 Constitutional imperative to consider the ecological linkages of agriculture
 The Constitution and the Bill of Rights

- Section 24: Environmental Right
 National Environmental Management Act and Specific Environmental Management Acts

- Integrated approach to environmental management
- Applicable listed and specified activities
- Mechanisms available to provide regulatory relief

 The Sandveld initiative as a case study

 Law reform lending opportunities to advance more ecologically minded practices
- NEMLA 4 and NEMA/SEMA review process
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The Constitution of the Republic of South Africa (1996)
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Chapter 2: Bill of Rights
Cornerstone of South African democracy.

 Section 24 – Environmental Right. 
“Everyone has the right

a. to an environment that is not harmful to their health or well-being; and
b. to have the environment protected, for the benefit of present and future 

generations, through reasonable legislative and other measures that
i. prevent pollution and ecological degradation;
Ii. promote conservation; and
Iii. secure ecologically sustainable development and use of natural resources 

while promoting justifiable economic and social development.”
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The National Environmental Management Act (107 of 1998)
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 The National Environmental Management Act promulgated to
give effect to the Environmental Right, inter alia.

Preamble: 

 State must respect, protect, promote and fulfil the social, 
economic and environmental rights of everyone

 Strives to address inequality as an important driver of 
environmentally harmful practices

 Acknowledges that sustainability requires a holistic approach 
(“social, economic and environmental”) that is 
intergenerational (“serves present and future generations”). 

Other applicable legislation include:

 SEMAs, 

 CARA and the 

 NHRA
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The National Environmental Management Act (cont.)

Agroecology Conference 2019

National Environmental Management Principles (Chapter 1):

 Anthropocentric, and focused on equity S.2(2)

 Sustainability (effectiveness and efficiency) – S.2(3) and S.2(4)

 Precautionary principle S.2(4)(a)(vii)

 Adopt a holistic S.2(4)(b), approach to impact assessment for activities, from cradle to grave S.2(4)(e)

 Justice S.2(4)(c)

 Equitable access S.2(4)(d)

 Inclusivity S.2(4)(f), as well as recognising other forms of knowledge (such as Traditional Ecological 

Knowledge) S.2(4)(g)

 Decisions must be proportional to impacts S.2(4)(i)

 Transparency S.2(4)(k)

 Intergovernmental coordination S.2(4)(l)

 Environment held in public trust S.2(4)(o)

 Polluter pays S.2(4)(p)

 Gender sensitivity S.2(4)(q)

 Duty of care S.28
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The National Environmental Management Act (cont.)
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 Chapter 5:  Integrated Environmental Management

Purpose is to “promote the application of appropriate environmental management tools in order 
to ensure the integrated environmental management of activities”

Also to:

 “promote the integration of the principles of environmental management set out in 
section 2…”

 “identify, predict and evaluate the actual and potential impact…” of activities

 “ensure that the effects of activities…receive adequate consideration…” before they 
take place

 ”ensure adequate and appropriate opportunity for public participation…”

Achieved through an integrated approach to planning, and an integrated approach to 
implementing such plans. 

 Section 24:  Environmental Authorisations (as a tool)

Minister or MEC with concurrence, may identify:

 activities that require authorisation S.24(2)(a)

 geographical areas in which specified activities require authorisation S.24(2)(b)

Assessments of the environmental impacts of listed and specified activities must be reported on to 
the competent authority S.24(1) in terms of prescribed procedures S.24(1A). 
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Crop farming: Listed and specified activities
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Environmental Impact Assessment Regulations, 2014 (GNR. 982 of 4 December 2014):

 Basic Assessment Process – Regulations 19 to 20

 Scoping and Environmental Impact Assessment Process – Regulations 21 to 24

Listing Notice: 1 (GNR. 983 of 2014) Suggested process: Basic Assessment process

Activity number: 12

Description: The development of -

(i) Dams or weirs, where the dam or weir, including infrastructure and water surface area,
exceeds 100 square metres; or

(ii) Infrastructure or structures with a physical footprint of 100 square metres or more

Where such development occurs –

(a) Within a watercourse;

(b) In front of a development setback line; or

(c) If no setback exists, within 32 metres of a watercourse, measured from the edge of a

watercourse;

Excluding – (SEE LN1 FOR EXCLUSIONS)
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Crop farming: Listed and specified activities (cont.)
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Listing Notice: 1 (GNR. 983 of 2014) Suggested process: Basic Assessment process

Activity number: 19

Description: The infilling or depositing of any material of more than 10 cubic metres into, or the

dredging, excavation, removal or moving of soil, sand, shell, shell grit, pebbles or rock of

more than 10 cubic metres from a watercourse;

But excluding…(SEE LN1 FOR EXCLUSIONS)

Activity number: 27

Description: The clearance of an area of 1 hectare or more, but less than 20 hectares of indigenous
vegetation, except where such clearance of indigenous vegetation is required for:

(i) the undertaking of a linear activity; or

(ii) maintenance purposes undertaken in accordance with a maintenance management
plan.

Activity number: 67 (phased activities)
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Crop farming: Listed and specified activities (cont.)
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Listing Notice: 2 (GNR. 984 of 2014) Suggested process:
Scoping and Environmental Impact

Reporting process

Activity number: 13

Description: The physical alternation of virgin soil to agriculture, or afforestation for the purposes of

commercial tree, timber or wood production of 100 hectares or more.

Activity number: 15

Description: The clearance of an area of 20 hectares or more of indigenous vegetation, excluding
where such clearance of indigenous vegetation is required for:

(i) the undertaking of a linear activity; or

(ii) maintenance purposes undertaken in accordance with a maintenance

management plan.
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Listed and specified activities pertinent to agriculture (cont.)
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Listing Notice: 3 (GNR. 985 of 2014) Suggested process: Basic Assessment process

Activity number: 12

Description: The clearance of an area of 300 square metres or more of indigenous vegetation except

where such clearance of indigenous vegetation is required for maintenance purposes
undertaken in accordance with a maintenance management plan.

In the Western Cape Province

(i) within any critically endangered or endangered ecosystem listed in terms of section 52 of

the National Environmental Management: Biodiversity Act10 of 2004 (NEMBA) or prior to

the publication of such a list, within an area that has been identified as critically
endangered in the National Spatial Biodiversity Assessment 2004.

(ii) within critical biodiversity areas identified in bioregional plans;

(iii) within the littoral active zone or 100 metres inland from the high water mark of the sea or

an estuarine functional zone, whichever distance is the greater, excluding where such
removal will occur behind the development setback line or erven in urban areas;

(iv) on land, where, at the time of coming into effect of this Notice or thereafter, such land
was zoned open space, conservation or had an equivalent zoning; or.

(v) On land designated for protection or conservation purposes in an Environmental

Management Framework adopted in the prescribed manner or a Spatial Development
Framework adopted by the MEC or Minister.

Activity number 26

Description: Phased activities for all activities -
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Other tools available through NEMA
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Environmental Implementation Plans and management plans

NEMA requires national departments that have functions which
may affect the environment, and every environmental provincial
department to compile an Environmental Implementation Plans
within 5 years S.11

 Includes Department of Agriculture Forestry and Fisheries (no 
EIP at present, but does have a Strategic Plan 2015). 

Purpose of EIP S.12: 

 To coordinate and harmonise government efforts in the 
environmental space

 Give effect to cooperative governance (Chapter 3 of 
Constitution)

 Prevent a province from taking actions that might harm other 
provinces or the nation

Environmental Planning

EIP and Environmental Management Cooperation Agreements 
introduces the concept of Environmental Planning, which must be 
utilised in an integrated manner to tier decision making. 

Other tools to implement environmental planning are also 
available through NEMA:
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Enabling provisions
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Review of NEMA for enabling provisions through which 
integrated environmental planning could be realised: 

 Eight provisions for implementing a vision

Viable implementation provisions include:

 S24(2)(c) and (e) Instrument

 Norms or standards

 Sector specific regulations

 Amendment to S24(a) and (b) activities i.e. “except 
where undertaken as part of a Farm-Level Management 
Plan”. 

 S24(8)(b) or S24L(4) agreements

 Protocol

 Minimum information requirements

However, some of these options are dependent on ancillary 
processes or further clarity.

Options for implementing a vision
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Instruments
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Enabling provision Section 24(2)(c) or (e)

Available to: Minister of MEC with concurrence

(2) The Minister, or an MEC with the concurrence of the Minister, may identify-

(c) geographical areas based on environmental attributes, and specified in spatial

tools or environmental management instruments, adopted in the prescribed manner
by the Minister or an MEC, with the concurrence of the Minister, in which specified

activities may be excluded from the requirement to obtain an environmental

authorisation from the competent authority;

(e) activities contemplated in paragraphs (a) and (b) that, based on an

environmental management instrument adopted in the prescribed manner by the

Minister or an MEC, with the concurrence of the Minister, may be excluded from the

requirement to obtain an environmental authorisation from the competent authority;

Dependencies • Exclusions would need to be conditional both in 

terms of process and geography;

• Requires the Minister to adopt Instrument Regulations
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Norms or standards
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Enabling provision Section 24(2)(d) and Section 24(10)

Available to: Minister of MEC with concurrence

(2) The Minister, or an MEC with the concurrence of the Minister, may 

identify-

(d) activities contemplated in paragraphs (a) and (b) that may be

excluded from the requirement to obtain an environmental authorisation

from the competent authority, but that must comply with prescribed norms

or standards;

Dependencies • a degree of project level discretion is needed (i.e. 

known impacts, known solutions, but within the 

context of the sites in question).

• State specialists are required to ensure that context 

has been applied appropriately
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Regulations
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Enabling provision Regulations S24(5)

Available to: Minister or MEC with concurrence

(5) The Minister, or an MEC with the concurrence of the Minister, may make 

regulations consistent with subsection (4)-

(a) laying down the procedure to be followed in applying for, the issuing of, 

and monitoring compliance with, environmental authorisations; 

(h) prescribing minimum criteria for the report content for each type of 

report and for each process that is contemplated in terms of the 

regulations in order to ensure a consistent quality and to facilitate efficient 

evaluation of reports; 

Dependencies • Willingness to establish regulations
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Amendment of LN1,2 and 3
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Enabling provision Section 24(2)(a) and (b)

Available to: Minister

(2) The Minister, or an MEC with the concurrence of the Minister, may 

identify-

(a)activities which may not commence without environmental 

authorisation from the competent authority; 

(b) geographical areas based on environmental attributes, and as 

specified in spatial development tools adopted in the prescribed manner 

by the Minister or an MEC, with the concurrence of the Minister, in which 

specified activities may not commence without an environmental 

authorisation from the competent authority; 

Dependencies • The adoption of a national guideline. 
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Section 24(8)(b) and 24L agreements
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Enabling provision Section 24(8)(b) or Section 24L(4)

Available to: Competent authority

24(8)(b) Authorisations obtained after any investigation, assessment and

communication of the potential impacts or consequences of activities, including an

exemption granted in terms of section 24M or permits obtained under any law for a

listed activity or specified activity in terms of this Act, may be considered by the

competent authority as sufficient for the purposes of section 24(4), provided that

such investigation, assessment and communication comply with the requirements of

section 24(4)(a) and, where applicable, comply with section 24(4)(b).

24L(4) A competent authority empowered under Chapter 5 to issue an

environmental authorisation may regard an authorisation in terms of any other

legislation that meets all the requirements stipulated in section 24(4)(a) and, where

applicable, section 24(4)(b) to be an environmental authorisation in terms of that

Chapter.

Dependencies Agreement from other authority to augment their 

process/decision with Section 2 and Section 24(4)(a) 

and (b) considerations
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Protocol
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Enabling provision Regulation 10 in EIAR, 2014

Available to: Minister

10. An applicant must—
(a) use the application form contemplated in regulation 9 when submitting an 

application in terms of these Regulations;

(b) comply with any protocol or minimum information requirements relevant to the 
application as identified and gazetted by the Minister in a government notice; and

(c) provide the competent authority with all information that reasonably has or may 

have the potential of influencing any decision with regard to an application.

Dependencies • Clarity on the procedural requirements of compiling 

a protocol

• An enabling provision to allow a deviation in 

regulated process for applications, namely 

regulations 19 and 20 if Basic Assessment or 

regulation 21 to 24 where Scoping and 

Environmental Impact Reporting must be applied.
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Legislative reform
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NEMLA4 (2017) – this is being considered by Parliament.

NEMA/SEMA review

A rationalisation and harmonisation of environmental legislation to 
improve integration, reduce duplication and inconsistencies, and 
identify gaps. 

A National Task Team has been established in this regard, with 
internal departmental sub-task teams created to consider, inter 
alia: 

 Flexible environmental management tools; and

 A more prominent role for Environmental Planning.

Upcoming revision of the legislative context
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Conclusion
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Agroecology is a Constitutional imperative, and not a “nice 
to have”. 

Existing legislative framework able to accommodate many of 
values of agroecology. 

An integrated and holistic approach is vital to: 

 Planning, and 

 Implementation

Efforts are underway to improve integration and 
intergovernmental collaboration.

These are complex challenges to solve, but the legislative 
framework is in place to assist. 

 Mainstreaming of agroecology

 Change is likely to come about in a stepwise fashion.

 An agroecology-lens must be applied to legislative reform
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Sandveld characteristics
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Crops in the study area:

Agriculture in the study domain

• Potatoes • Wheat

• Table and wine grapes • Deciduous fruit

• Citrus • Rooibos

• Oats • Lupins

• Maize • Wildflowers
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Sandveld EMF – sector specific
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Multidisciplinary approach: 

 Co-driven by DEADP and DoA, in close collaboration with CapeNature, DWS, SANBI, and both 
industries.

Study domain:

 Important agricultural land, particularly for potato and rooibos farming;

 Rich in biodiversity - Cape Floristic Region, one of 35 IUCN biodiversity hotspots (Mittermeier et al., 
2011)
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Sandveld characteristics
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Status quo

 Rapid growth in agricultural land use over 

past 20 years.

• Access to electricity allowed for the use of 

groundwater for irrigation.

• ± 9 600 ha cleared in last decade (Pence, pers. 

comm. 2016).

 Ecological degradation and biodiversity loss.

• 50% of Leipoldville Sand Fynbos lost (Pence, 2014)

• 112 plant taxa threatened by rooibos 

expansion (Balmford et al., 2012)

Competing land use:  Agriculture vs. Conservation
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The Challenge
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In 2011 the Western Cape Minister of Local Government, Environmental Affairs and Development 
planning approached the Department out of concern for the Sandveld region, including:

 An increasing prevalence of perceived illegal agricultural expansion;

 Growing dissatisfaction with the costs and timeframes of Environmental Impact Assessments; &

 A worsening ecological status including rapid biodiversity loss.

“What is the problem and is there a different way in addressing the challenge – can we reduce 
the regulatory burden of EIA without compromising our environmental management mandate?”

Integrated Landscape Approach required:

“a framework to integrate policy and practice for multiple 

competing land uses through the implementation of adaptive 
and integrated management systems” (Reed et al., 2015)
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Sandveld Strategy
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PROACTIVE APPROACH

Objectives:

1. Protect ecologically important areas, &

2. Reduce the regulatory burden of 
appropriate agricultural expansion

Method:

 Adopt a multidisciplinary approach 
which included DEA&DP, DoA, DWS, 
CapeNature, SANBI, DEA and the 
Industries;

 Adopt an Integrated Landscape 
Approach by means of an EMF;

 Explore other avenues of better delivering 
on the environmental management 
mandate.

REACTIVE APPROACH

Objectives:

1. To stem illegal clearing of indigenous 
vegetation for agricultural expansion, &

2. Deliver timely decisions on applications 
for Environmental Authorisation.

Method:

 Build capacity in order to investigate 
transgressions of NEMA within the study 
area;

 Assemble inter-departmental teams to 
undertake Law Enforcement Blitz 

exercises in the Sandveld area.
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The EMF Study Area
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Sandveld EMF – pubic interaction
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Public review of draft EMF

 Public meetings during 

March/April 2016 in:

 Vanrhynsdorp

 Lambert’s bay

 Clanwilliam

 Heuningvlei

 Eselbank

 Well attended and widespread 

support for the project and 

process.

 Final draft EMF from consultants 

received in June 2016

A transdisciplinary & integrated landscape approach to land use conflict
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Final Map (1)
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Entire study area
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Final Map (2)

Single farm unit
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Final Map (3)
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Single farm unit

Rheeboksfontein



Farm-Level Management Plans
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Regulatory options already considered
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 All options require the adoption of the EMF as a spatial tool:

• Option 1 - S24(2)(c):  Exclusion of specified activities in geographical areas on condition 

of adopted FLMP; (originally put forward)

• Option 2 – S24(2)(d): Exclusion of activities for which norms and standards exist. 

(currently being put forward)
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Need for a project-level informant
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 Sandveld EMF focussed at a strategic level.

 The resolution of the Sandveld EMF is too coarse for 

implementation at a farm level.

 Need for groundtruthing of EMF and catering for farm-level 

complexities. 

• Farm-Level Management Plans (an alternative to a Basic 

Assessment or Scoping and Environmental Impact 

Assessment) suggested as the tool to bridge this gap. 

Minding the gap
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From strategy to implementation
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SANDVELD EMF

Groundtruthing

FLMPs



Piloting the compilation of Farm-Level 
Management Plans
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Pilot phase
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Pilot FLMPs were completed (by authorities) as part of a formative assessment of the initiative. 

The purpose of the pilot phase was to:

 Increase public awareness of the initiative;

 Determine the information requirements of an FLMP;

 Audit the resource requirements of the initiative; and

 Allow authorities the opportunity to develop ToRs for implementation.
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Results of the pilot phase: EMF vs FLMP
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EMF
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To be protected includes the following sub-categories:

 Unsuitable agricultural land
 Shallow bedrock;
 Steep slopes;
 Inaccessible land; 

 Farmer’s decision not to farm; and
 Other unviable land;

 Ecologically important land
 CBA;
 ESA; and

 Other important ecological land.
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EMF
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Pilot phase process
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Approximately 3 to 10 days per FLMP dependent 
on the level of information available for the farm, 

and state of readiness of the farmer



WAY FORWARD
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Way forward (cont.)
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 Request from industry representatives to undertake ten S24G and FLMP applications to:

 Elucidate how the S24G /illegal water use and FLMP process will be integrated;

 Provide farmers with a better understanding of the S24G and WULA processes including the 

administrative fines for transgressions; and

 Identify the resource requirements associated with the S24G/WULA  and FLMP process.

 Farmers to volunteer for this pilot with the FLMP compiled free of charge. 

Second stage of the pilot phase
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RISKS
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 Farm level planning is novel (perspectives)

 Using Standards as a legal mechanism to 
implement FLMPs;

 Willingness of farmers to participate;

 Continued commitment from implementing 
Authorities (DoA, DWS and CapeNature);

 Expertise and experience to compile FLMPs;

 Extent of illegal farming and water use

 Unwillingness of farmers to participate; or 

 Complicating the finalisation of FLMPs;

 Climate change impacts on water resources 
(continued drought);

 Compliance Monitoring and Enforcement.

Risks that hamper implementation

Serruria flava
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